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ABSTRACT 

The purpose of this paper is to maintain and expand the subject of intellectual property 
among the fields of studies and investigations of the Brazilian scientific-legal 
environment. New challenges are placed beyond their classic unsolved problems, but the 
scientific advancement is best with their well-defined and current support bases. The 
constitutionalization of private law is seen here as a methodology adequate to the 
objective of establishing an understanding of intellectual rights in accordance with the 
current legal system, which has its center of gravity in the Constitution. Therefore, using 
the constitutional references of these rights, it is tried to evidence its bases of justification 
for a more attentive approach to the reasons and effects of the limitations to the 
intellectual rights, exploring its social function as a way of revealing the scope and extent 
of its contents. 
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1. INTRODUCTION 

In a time of new constitutionalisms within constitutional law, many fields of law 

have undergone transformations and reinterpretations of their main legal institutions. This 

work aims to contribute to the understanding of intellectual property within this current 

scenario, making use of its constitutional treatment to seek the bases of support for the 

advancement of its doctrine. The constitutionalization of private rights is seen here as an 

adequate methodology for this purpose and, as a result, a brief understanding of how to 

guide development will be sought. 

 

The so-called constitutionalization of the legal system imposed re-readings and 

reconstructions to the main pillars of private law in doctrine and jurisprudence. As 

examples - and there are others - private property, the contract and the company are led 

to an imposing conformity to the new legal order that finds in the Constitution its axis 

and its main axiological vector. In this context, developments in the social function of 

these institutes gained strength and consistency. Such studies can be framed within a 

doctrinal effort aimed at the construction of a new legal interpretation that has 

constitutional norms as a starting point, and that motivates expressions such as 

humanization, personalization, or repersonalization of private law. 

 

In this paper, we seek to insert industrial property within this context, focusing on 

the constitutional provisions that support it and that serve it as a functionalized analysis. 

However, working on the social function of a legal institute, it is important to consider its 

unfolding and specificities, in order to define its meaning and particularities vis-à-vis 

other institutes. In this way, it will seek to expose a constitutional understanding of the 

legal nature of patent rights that reveals its social function, identifying possible 

relationships with private property and with the company. 

 

As stated, then, this project has as one of its objectives to maintain and expand the 

theme of intellectual property among the fields of studies and investigations of the 

country's legal and academic environment. There is an awareness of the fact that new 

challenges are placed beyond their classic problems that have not yet been fully overcome 

- such as attribution, ownership, scope, contracts, limitations, public domain, overlap, 

collective management etc. However, any advance in understanding and studies on a 

theme, best happens when its foundations of support have been found. 
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Therefore, starting from a search of bibliography, national and foreign, as well as 

Brazilian legislation, a more attentive approach is adopted here to the reasons and effects 

of limitations to intellectual patent rights, exploring the scope and extent of its contents 

in regard to its social function, seeking to relate it to classic legal institutes of private law, 

such as private property and the company. 

 

2. CIVIL-CONSTITUTIONAL METHODOLOGY 

The spinal influence that the field of intellectual property suffers from 

constitutional law is better understood when viewing a phenomenon characteristic of the 

new constitutionalism: the centralization of the Constitution within the legal system. This 

paradigmatic process has its time frame well defined in Brazil precisely with the advent 

of the 1988 Constitution, which displaced the Civil Code from the position it historically 

occupied. It is true that intellectual property was not included in the treatment of the Civil 

Code, since before the 1988 Charter, which already signaled a tendency of the loss of 

influence of civil law in some areas of private law. 

Still, it is important to keep in mind that civil law has always provided the 

categories, concepts and classifications that have served to consolidate the various 

branches of private law, as well as public law. The Civil Code occupied a central position 

within the legal system and was intended to cover the largest possible number of 

particular legal situations in its diploma. With the gradual loss of its capacity for 

completeness, microsystems have formed around it, with laws and statutes regulating 

specific matters. Such legal diplomas, considered extravagant, gravitated around the Civil 

Code, which functioned as the main axiological and interpretive vector, with its general 

rules radiating through each microsystem that emerged. The same was certainly true of 

intellectual property laws. 

However, the Constitution centralized within the internal legal system, giving rise 

to the movement called the constitutionalization of law - including private law. The 1988 

Charter is promulgated to definitively occupy the gravitational center of the legal system, 

which, as stated above, displaced the Civil Code from that position it historically 

occupied. As a result, civil law now occupies, in structure, the same position as all other 

branches of law, subject to the values and rules enshrined in the Constitution. 
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There is, then, the phenomenon of “full linkage and direct applicability of 

constitutional principles and norms in private relations”, which happens as a consequence 

of the same context of change experienced for a social paradigm. Therefore, inherent to 

the constitutionalization of private rights, is the normative force of the constitution, which 

will reveal “the extent of its applicability and effectiveness, a crucial factor for the 

concretization of constitutional purposes”, and with which it is expected to extract from 

the constitutional norms all the effect transformer for which they propose. 

 

Until then, there has been the constitutionalization of law as a historical 

phenomenon, a movement with what was conventionally called a new constitutionalism, 

or contemporary constitutionalism, which, as said above, has in the 1988 Constitution its 

time frame in Brazil . But as a historical movement, it entails a necessary change in the 

attitude of the interpreters and enforcers of the law, especially in its privatistic branches. 

As Paulo Lôbo states, “the interpreter and the enforcers of the law are faced with the 

immense task of interpreting the Civil Code in accordance with constitutional values and 

principles”. In fact, several legal institutes from the most diverse specific fields of law 

have gone through re-readings and reconstructions, through doctrine and jurisprudence, 

in the search for the realization and effectiveness of the Constitution, by conforming the 

legal system to the values of its newest center of gravity. 

Here, the constitutionalization of private law is already assumed as a methodology 

for the interpretation and application of law. In this regard, it is clear that with the 

constitutional reinterpretation of intellectual property, a more accurate understanding of 

their rights is reached. An exclusively privatistic and selfish view, centered on the 

interests of exclusive holders, is abandoned in order to exalt their justification bases aimed 

at achieving collective interests. The understanding of primary - finalistic - and secondary 

- instrumental - objectives of intellectual property is evident, each one harboring different 

interests. 

As Paulo Lôbo states, the constitutional foundation of private law must be 

constant in its application. This finding fulminates any claim of self-sufficiency in a 

specific legal branch and, in the case of intellectual property, is evidenced by the 

constitutional commands that imposed beacons within which the construction of internal 

rules regarding intellectual rights was imposed. The interpretation and application of the 

institutes of intellectual property must necessarily resort to their constitutional 
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foundations which, as will be seen, faithfully express their bases of philosophical 

justification, so to speak. 

 

3. SOCIAL FUNCTION IN PRIVATE RELATIONS 

As seen so far, the constitutionalization of private law is the result of a new 

formatting of the legal system that redefines, notably, the roles and positions of the 

Constitution and the Civil Code. In summary, we have tried to say so far that this new 

format is inserted in the larger context of the “new constitutionalism”, which, however, 

does not have an exact conceptualization, being rather a historical movement given 

towards a new attitude towards study and development Law, with new provisions 

regarding the interpretation and application of legal rules. 

The normativity of the Constitution is a theoretical framework and, at the same 

time, one of the main characteristics of this new moment, responsible for the 

constitutionalization of law and for the development of a new dogmatic of constitutional 

interpretation and of all infraconstitutional law, this in accordance with the Constitution. 

It is within this context that studies and developments of the social function of the most 

diverse legal institutes of private law have gained strength and consistency, as a doctrinal 

effort aimed at the construction of a new legal interpretation based on constitutional rules. 

In this sense, we now have developments regarding the social functions of property, 

contracts, family, company and other institutes, to motivate expressions such as 

humanization, personalization or repersonalization of private law. 

In this paper, we seek to insert industrial property within this context, focusing 

on the constitutional provisions that support it and that serve it as a functionalized 

analysis. In short, the field of industrial property must also be aware of the fact that “the 

processes of formation of innovation environments that worked are those that have the 

improvement of people's lives as their main objective. Processes in which the human 

being is disrespected tend to fail ”. Intellectual rights such as patents and industrial 

designs are inserted in a broader legal branch recognized by the name of "industrial 

property", commonly treated as one of the different types of private property. It seeks, 

then, to clarify the understanding of the legal nature of these rights from a functionalized 

analysis within the context of the relationship with the property and the company. 
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Within this relational context, therefore, before reaching the functional analysis 

of industrial property, one chooses to establish brief understandings about the social 

functions of private property, production goods and the company, in order to clarify the 

specificities and relationships between such institutes and their social functions. 

 

3.1.SOCIAL PROPERTY FUNCTION 

The option to speak briefly about the social function of private property leads us 

to make a leap over the origin and evolution of the institute, focusing on a current 

understanding that starts from the constitutional order of 1988. This, in its article 5, XXII, 

guarantees the right to property, establishing, however, in the following item, XXIII, that 

"property will serve its social function". The constituent adopted the same strategy in 

article 170, establishing, among the principles of the economic order, property, in item II, 

and its social function, in item III. 

With this scenario in the constitutional text, Gustavo Tepedino affirms that in 

Brazilian history, the social function has never been given “a treatment as broad and as 

concrete as what is seen in the current Constitution”, since it escaped the “generality and 

abstraction that marked the matter in the previous Constitutions ”. From this scenario 

also, it is inevitably perceived that the guarantee of property is not present in Brazilian 

law, if its social function is not met. This is because its interpretation as “a mere 

recommendation to the legislator, and not as an effective legal binding, both of the State 

and of the individuals, is to be expressly rejected”, since the Constitution expressly 

determines in its article 5, §1º, that the defining norms fundamental rights and guarantees 

have immediate application. 

Anderson Schreiber warns that within the “concept of the social function of 

property there remains some uncertainty”. It is a fact that the idea of social function came 

to oppose an excessively individualistic and absolutist conception of the right to property, 

originated in the most classic liberal ideals enshrined in the Napoleon Code. However, 

one must try to avoid an ideological content suggested by this opposition that leads to a 

threat to the private property right itself; the idea of social function does not arise and 

develops in order to extinguish private property. 

As stated, the current constitutional text escaped the abstract treatment of the 

social function of property, scrutinizing its content throughout the 1988 Charter, as for 
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example, in Article 182, §§ 2 and 4, and Article 186, items I , II, III and IV. The ordinary 

legislator also fulfilled the task of realizing the social function of property in several 

legislative instruments, such as the Civil Code. 

However, in general lines, following the purposes of the present work, risking a 

definition of the social function of property - since it constitutes a complex idea -, we 

have that its development does not occur as a principle opposed to the right of property, 

in order to counterbalance it . It is, in fact, a reinterpretation of the right to property that 

nuclearly affects its function, eventually remodeling its structure. 

Thus, the social function is not opposed to the right to property, so as to deny its 

existence, emptying its content or oppressing its enjoyment on the part of its owner. The 

social function makes up the right to property and it inherently belongs to it. As Fábio 

Konder Comparato affirms, the social function imposes not to forget that "every 

subjective right is inserted in a relationship between active subject and passive subject". 

That is, recognizing a right necessarily implies the recognition of a related duty. 

Therefore, the fundamental right to property causes the existence of correlated 

fundamental duties. 

As a result, property is transformed from an absolute right of the owner to a 

subjective legal situation that encompasses equally positive rights and duties, that is, 

attributed to the owner of the property right and imposing it; the social function, as a legal 

norm, is consistent. Hence the understanding of the social function that removes the idea 

of negative restrictions on the exercise of property rights, external to the owner. In fact, 

such a distinction is of fundamental importance. 

A property that serves its social function, therefore, must be seen as a right whose 

function now encompasses social interests that must be served as a way, above all, to 

realize and implement the Constitution of the Republic. A social functionalization is, 

then, a functionalization to the current constitutional order, which expanded the space of 

collective interests by raising, as fundamentals of the Republic, the dignity of the human 

person and solidarity. To the classic individual interests of the owner - of use, enjoyment 

and disposition of the good -, the legal order recognized the complementarity of 

metaindividual, collective interests. Thus, the idea of complementarity between such 

orders of interest is emphasized, and not of opposition. 
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A careful interpretation of the principles of economic order positivized in the 

constitutional text leads us to the conclusion that meta-individual interests shape 

individual interests, while these lead us to the realization of those. The legal order chose 

the free market as the economic regime adopted by the Brazilian State, with which it is 

expected to achieve national, economic and social development. In short, the social and 

collective interests of Brazilian society, the constituent believed, will be realized by the 

full and effective functioning of the economy, under the free market system, where private 

property is indispensable. 

So, the social function makes up the property right, with no opposition. It implies 

the recognition of meta-individual interests, alongside the already established individual 

interests of the owner, to be satisfied by the exercise of the right to property. Thus, the 

owner, in the use, enjoyment and disposition of his property, must satisfy his interests in 

a way that is attentive to social interests, thus contributing to its realization. Finally, the 

owner remains the holder of the right to property and the immediate beneficiary of the 

prerogatives of that right, and, in this condition, also holder of the duties and burdens 

intersubjectively related to the right to property. 

 

3.2. SOCIAL FUNCTION OF THE COMPANY 

As stated so far, the constitutionalization of law is, above all, a historical 

movement related to the new era of contemporary civil society, which demanded a new 

profile of the State related to a new legal order. In this new order, Public Law and Private 

Law interpenetrate and legal-social relations suffer changes in their thinking and in their 

dialogue. 

These changes demanded - and demand - a new behavior of the legal interpreter, 

hence speaking of the constitutionalization of private law also as a methodology of legal 

interpretation, a current hermeneutic reading that turns to the direct and effective 

application of the Brazilian constitutional order also in private relations . 

In this scenario, it has been said so far, the pillars of private law have been revised 

and the idea of the social function of rights has gained momentum and greater adherence 

in doctrine and jurisprudence. In the previous item, it was risky to define succinctly the 

social function of property, noting the express mentions of this institute in the 

constitutional text, which even directs in many points the interpretation of its content, 
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evading an abstract and generic prediction. Also in this task, it was seen how the 

Constitution takes us to the principles of the economic order, and how an understanding 

of private property that contemplates its social function matters in the recognition of the 

choice of the Brazilian constituent by a free market economic regime. 

In the contemporary civil society, which is discussed in this work, the social state 

profile designed in the constitutional order inaugurated with the 1988 Charter was 

installed, where the space of collective interests was enlarged, elevating it to the highest 

point of the legal system and dignity of the human person, as the foundation of the 

Republic. Thus, solidarity gains prominence, and social rights have been multiplied in the 

constitutional text alongside fundamental individual guarantees. However, in this same 

contemporary society, the free market economic regime was also installed in a correlated 

manner, also designed in the constitutional order in force with the social values of work 

and free initiative, thus composing the foundations of the Republic. 

In the free market economic regime, it was said, private property is essential, as 

well as the free trade regime that has contracts in its most axiomatic legal form. In this 

environment, the company figures as the economic activity that has, precisely, the 

outstanding purpose of production and circulation of goods and services. The company 

is, therefore, and by definition, the main activity of implementing the free market 

economic regime, adopted by the Brazilian constitutional order. In the words of José 

Barros Jr., the company is “the polarizing center of modern economic activity. Economic 

power acts through it and economic relations take place through it ”. 

Again, using the professor's words, “because it is the converging pole of all 

modern economic power, it is possible to say that it is precisely in the company that the 

social function of property stands out the most”. Therefore, the company, as a legal 

institute, also undergoes reinterpretations motivated by the constitutionalization of private 

law. Also in the corporate legal branch there is talk of a social function of the company, 

which, however, contrary to what happens with the social function of private property, is 

not expressly referenced in the constitutional text or in the infraconstitutional law. In fact, 

there are respectable positions contrary to this idea, such as that of Fábio Konder 

Comparato, who says that this pillar of private law “does not include duties to provide 

social services, incompatible with the nature of the company, in our economic system. , 

in its capacity as an entity directed primarily to the production of profits ”. 
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In spite of the absence of provisions expressed in the constitutional text and in 

infra-constitutional law, the social function of the company can be reached, in the 

constitutional order, through its understanding as a dynamic property, using the 

classification of Eros Roberto Grau; and in the infraconstitutional order, as an activity, 

given the sequence of acts and legal deals directed towards its final objective, that is, 

given to the execution of chain contracts. Contracts must obey their social function, 

according to article 421, of the Civil Code. 

Focusing on the social function of the company in the constitutional order, the 

notion of dynamic property acquires importance, which the constituent would have 

referred to in article 170 of the constitution, items I and II, apparently repeating himself 

when the first passage relating to property and its social function in article 5, items XXII 

and XXIII. “Apparently”, because, in truth, the constituent would have referred to two 

distinct species of property: in Article 5 he referred to static property, which was 

mentioned in the previous item of this work; already in article 170, which inaugurates the 

economic order in the constitutional text, it referred to the dynamic property, closely 

related to the production goods, which, in turn, would be directly related to the ends and 

principles of the economic order. 

Clarifying, when dealing with the company and the entrepreneur, it is clear that 

the Civil Code defines it as “organized economic activity for the production or circulation 

of goods or services”, from the moment when one considers that one who exercises such 

professionally as an entrepreneur activity. In the same sense are the definitions of Carla 

Eugênica Caldas Barros when stating that an entrepreneur is one who exercises an 

“economic activity aimed at the production, circulation, distribution and accumulation 

and creation of wealth (...) with specific rules to meet the object of his legislative essence 

”relying on“ civil law to fill the gaps, also by other branches of law and by institutes that 

are closely linked to globalized economic activity, the market, consumption, the economy 

and free competition ”. Later on, the civil code also defines the business establishment as 

“the entire complex of organized goods, for the exercise of the company, by an 

entrepreneur or business society” (emphasis added). Such exegesis explains the intimate 

affirmed relationship between company and production goods, clarified by the business 

establishment. The relationship with the economic order, on the other hand, was exposed 

above the lines when the company recognized the main activity in carrying out the 

economic regime adopted by the Constitution. 
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Therefore, through the social function of dynamic property, the constitutional text 

reaches the social function of the company, served through the parameters present in 

article 170 of the Constitution, which strives for the right balance between the principles 

of liberal economic order and social political order. It should be noted that, within the 

development of the social function of property, and above all of the company, the 

challenge of better equipping the legal system with appropriate sanctioning instruments 

for failing to fulfill the social function of these institutes is faced. However, the present 

work does not face the task of contributing necessarily to the development of the social 

function of private property and the company, but only seeks, at that moment, a brief 

understanding of its meaning. 

Therefore, the exercise of entrepreneurial activity, mainly, consolidates free 

initiative and free competition. Its social function is achieved through the respect and 

effectiveness of the dignity of the human person, the valorization of work, social justice, 

consumer protection, the protection of the environment, the reduction of social and 

regional inequalities, the search for full employment and the favored treatment for small 

business owners, thereby aiming at national sovereignty. In short, through the exercise of 

a company within the constitutional parameters, the establishment, as a dynamic property, 

would fulfill its social function. 

 

3.3. PRODUCTION GOODS, SOCIAL DESTINATION and INDUSTRIAL 

PROPERTY 

As seen, the social function of the company is arrived at through the notion of 

dynamic property, identified with the production goods in close relationship with the 

constitutional economic order, and as a commercial establishment, through which 

business activity is carried out. However, it is necessary to better understand the 

classification of production goods and their identification as property within the economic 

legal domain. Thus, a way to better understand the relationship between the property and 

the company, as well as its social functions, is expected. From this understanding, explore 

the possibilities of industrial property within this relationship. Pay attention to the fact 

that the affirmation of the social function institute involves the development of its 

developments and particularities, according to each legal branch. 
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The social function of property, it was seen, does not mean restrictions external to 

the use and enjoyment of appropriate goods. These are not negative limits that oppress 

the rights of the owner, especially the domain. The social function actually makes up 

property and shapes the exercise of that right within the complex legal situation of related 

and equally positive rights and duties. Lessons from Fábio Konder Comparato help when 

they define “function” as the power-duty to give a given object a destination, or to make 

it fulfill an objective; and “social” as the correspondence of the function to the collective 

interest, which can perfectly be harmonized with the interest of the owner. 

In the meantime, the destination given to a good is fundamental for its 

classification as a production good or a consumer good. This classification is, above all, 

legal, and gained importance with the historical transition that guided all social life 

towards the economic activity of mass production and distribution of goods and services, 

with consumption increasingly standardized. In summary, within the modern and adopted 

economic regime, the classification between production goods and consumer goods 

acquires fundamental importance and is in line with what is developed in the current 

study. 

An asset becomes productive from the moment its domain passes from the owner 

to the entrepreneur, or business society - notably to the figure who practices the acts of 

the company. This passage marks the destination of the asset to commercial exploitation. 

It can be said, in the reasoning adopted until now, that the property changes from static 

to dynamic. 

With this, it is clear that a patent, for example, can be incorporated into the 

business exploration activity and be classified as a production asset. However, does this 

mean that the social function of industrial property corresponds to the social function of 

ownership of production goods? 

In our view, the patent, as a right, only assumes its sense of existence within the 

logic of economic production, exactly as a production good, which is why the constituent 

uses the expression “temporary privilege”. This means that the alleged industrial 

"property" of the patent only exists in its dynamic form, as a production asset, under the 

control of its owner, who necessarily develops an economic activity of entrepreneurial 

exploitation. The patent should not exist as a statically appropriate thing, under the control 

of an owner for his own consumption or enjoyment. The constitutional understanding of 
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this right, which will be sought in the next topic, highlights its social function and reveals 

this conclusion. 

 

4. CONSTITUTIONAL UNDERSTANDING OF INDUSTRIAL PROPERTY 

AND ITS SOCIAL FUNCTION 

The doctrines and jurisprudence of civil law and business law, it can be said with 

little risk, are more agile and evolved in many points, when compared to the legal branch 

of intellectual property, especially in Brazil. A series of factors contributed to a delayed 

Brazilian development in the scientific, industrial and technological fields. Likewise, the 

legislative and doctrinal evolution of the legal branch of intellectual property has faced 

backwardness and slowness in our country, despite the fact that the country appears as 

the fourth nation in history to recognize legal protection for inventors. In addition, as an 

example within industrial property, it is estimated that only two percent of patents granted 

are the subject of litigation worldwide. 

From historical considerations, the conclusion is drawn that the development of 

legal norms and protections for authors, inventors and financiers of creative works, is the 

result of demand generated by the economic gain and / or social interest that the results 

of these works started to acquire . 

The results in question are intangible, immaterial and intangible goods, endowed 

with certain immanent characteristics, such as non-exclusivity and non-rivalry - or just 

ubiquity - which lend them a kind of imperfection in the eyes of the free market economic 

system and competition, widely adopted by the vast majority of countries. Its natural 

characteristics, it can be said, are incompatible with a key economic attribute for the free 

market model: scarcity. Intangible assets, once conceived and published, spread instantly 

in an episode of immediate dispersion. 

In short, a defense of the patent system takes place on the grounds that the 

development of inventions and associated knowledge often involves significant risk and 

uncertainty, while the use of knowledge is non-rival and non-exclusive. With imitation 

being easier than invention, this knowledge becomes prone to misappropriation, creating 

a risk of collapse in the economic market. Without patent protection, there is a risk of less 

inventive activity, making knowledge dissemination and benefits to the public less likely. 
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North American doctrine is solid on this point. For example, the application of the 

market failure theory, market failure, to the understanding of intellectual property has 

made an important contribution in the sense of analytically demonstrating that the market 

model demands the presence of certain conditions for the realization of its ideal result of 

allocating social resources. proper. Removing the scarcity of goods with strong and 

growing economic value causes disruption in the market environment, removing ideal 

conditions for their adjusted functioning. In such situations, the social order and the legal 

order can assist in correcting such disturbances, or even in introducing certain artificial 

elements that provide ideal conditions in environments where they are naturally non-

existent. At this point, adopt the concept of law as a product of man, of the community, 

in order to order human life in society. 

Intellectual property, based on these historical and economic understandings, 

appears as a legal element designed to regulate competition and to serve the market 

environment, with respect to intangible goods arising from human creative effort. Serving 

this purpose, it is believed to encourage the country's scientific, cultural and technological 

development, which are crucial for the nation's social advancement. 

This perception, coupled with a belief in the naturalness of human enjoyment in 

the public domain, the states of technique and art, including revealing human and 

fundamental rights, such as those of access to culture, information, health, education and 

development , as well as freedom of expression, lead to an understanding of exclusive 

intellectual property rights as being legal institutes created by the current legal order, 

based on political and economic objectives, purposes and conveniences, in internal and 

international State strategies. 

The adoption of such institutes and the consecration of such political and 

economic options and interests naturally impose restrictions on fundamental rights and 

public freedoms, as those already exemplified in the previous paragraph, and as the 

freedoms of initiative and competition, except for temporary legal monopolies of 

exploration. 

An adequate interpretation of the Brazilian constitutional system points to the 

constituent's belief that national goals and needs are not fully achieved by passive 

integration into the world economy. On the other hand, there is a demand for strategic 

political action by the government to encourage, invest and stimulate the country's 

industrial and technological development in an environment of extremely fierce global 
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competition, where developing countries seek to avoid succumbing to the enormous 

power of more economies. developed, which would compromise their autonomy in 

economic, technical and political exercises. It is in this context that intellectual property 

appears, as a political and legal instrument to encourage innovation and consequent 

technological development. 

So, in a similar way to the modern concept of company that, in the constitutional 

economic order, aims to effect the right balance between the principles of liberal and 

social order, intellectual property is born as a point of balance between different 

interests; as a point of convergence of bundles of interests and diverse objectives. While 

protecting the material interests of authors and inventors, giving them the possibility of 

temporarily exclusive exploitation of their works, it fundamentally aims at the collective 

purposes of: competition regulation, artificially injecting the economic attribute of 

scarcity in the intangible goods market; to encourage and encourage investment and 

effort in creative activities, ensuring the presence and renewal of the economic attribute 

of availability in the market; and, finally and consequently, the country's technological, 

scientific, artistic, cultural and social development. Therefore, it seeks the satisfaction 

of national needs and the achievement of socially established goals and values, 

constitutionally enshrined, through scientific, technological and cultural advancement. 

 

Continuing with the understanding in this sense, given the basis of historical 

considerations, it is customary to recognize a greater weight to the public interest in the 

use of knowledge, in comparison to the particular interest of economic exploitation of 

the intellectual effort. It is that, originally, there are such privileges functioning as an 

exception to the rule of the public domain of access to knowledge and technology 

generated by humanity, and that, in origin, were granted exclusively by the monarch, at 

his discretion. 

Thus, the final part of item XXIX, of article 5 of the Constitution, which pertains 

to industrial property, expresses what is conventionally called the “social function of 

industrial property”. In item XXVII, pertaining to copyright, the constituent did not 

express similar content in its wording. However, through a systematic interpretation 

based on the understanding of the legal nature of the intellectual law complex, as well 

as the construction of intellectual property as a system that shelters copyright, industrial 
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property and related rights, the same is achieved. interpretation contained expressly in 

the constitutional provision relating to industrial property. 

 

It is also clear that industrial property has a manifestly patrimonial and economic 

nature, as well as being only productive. Its category of attachment is, therefore, 

arguably that of real rights, as a thing. The constituent refers to it with the use of the 

expressions "exclusive right of use, publication or reproduction" (emphasis added), and 

"temporary privilege for its use" (emphasis added), in items XXVII and XIX, 

respectively. 

 

For these and other reasons, as Mallmann and Melo very well assert, “the legal 

protection given to intellectual property is of fundamental importance for the 

technological and economic development of the country. Without the protection 

conferred by law, there would be no incentive for the result of man's creative activity to 

be made public, or even for the necessary investment of time and financial resources to 

develop new ideas. It is for no other reason than the Federal Constitution, in its art. 5, 

XXIX, raises the right to Intellectual Property to the status of Fundamental Right ”. 

However, it is known that the meaning “property” has an ambiguous meaning 

even at the legal level, and its use is not at all unusual or inappropriate to designate the 

set of (real) patrimonial rights as a whole, since it boasts status of right maximum real. 

For Dénis Borges Barbosa and José Oliveira Ascensão, the reference to exclusive 

intellectual rights as property rights is due to this broader sense of the word. In addition, 

the key feature of the opposability property erga omnes is also present in exclusive rights, 

albeit temporarily. 

Property rights, as demonstrated in the previous topic, are undoubtedly 

functionalized to their social purpose by the Federal Constitution of 1988, where item 

XXIII, of article 5, of the Charter, provides that "property will serve its social function". 

The constitutional sense of property, in the broad sense of a set of rights of patrimonial 

scope, allows us to conclude that all patrimonial rights must be submitted to the social 

function mentioned in the mentioned constitutional provision. From the development 

carried out so far, it was also seen that the social function of property is also provided for 

in article 170 of the Constitution, this time referring to the dynamic property of production 

goods, within which the understanding of property must have been included. industrial. 
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From the analysis of the justifications and construction of intellectual property, it 

appears that the fundamentally protected legal good is the collective interest and the 

political and economic purposes represented by the competition regulation around 

intangible assets, incentive to financial and labor investment in creative works and 

inventive, in order to stimulate the technological, scientific and cultural development of 

the country. This is the material content contained in the intellectual property rules; it is, 

therefore, the effect intended by the rules of that subsystem. 

The reading of the final part of the text of item XXIX, article 5, has an exact 

correspondence with the material content of intellectual rights, revealed by his 

teleological understanding. To praise, the constituent in writing this device could not have 

been happier. Therefore, the social function of intellectual property, like what is being 

built among the other legal branches of private relations, would not necessarily be 

external restrictions to exclusive rights, as was seen in the social function of private 

property, but rather the express positivity of the its material content, its load of 

effectiveness and its bases of justification. 

Legal institutes, in consecrated classification, are divided into two elements: the 

structural element and the teleological or functional element; in other words, structure 

and function. The function corresponds to the interests that a certain institute intends to 

protect, and is, in fact, its most important element since it determines, in the final analysis, 

the fundamental features of the structure. 

The constituent, in the happy wording formulated, clarified the meaning that 

would inevitably be reached through the teleological interpretation to be undertaken by 

the interpreter. He chose to contribute, then, to avoid doubts about the end sought by 

intellectual property. The social function, then, serves the fundamental task of 

illuminating the scope and extension of intellectual rights, preventing an excessively 

privatist interpretation that focuses on the secondary and private interests of the holders 

of exclusives, to the detriment of the collective, primary and medullary interests, which 

sustain and guide the intellectual property system. 

With this, if there is a realization of the tensions between the diverse interests that 

made up the construction of intellectual property, having a clear understanding, as well 
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as its bases of justification, the interpreter will be faced with a conflict between “media” 

interests and “end” interests; between secondary objectives and primary objectives. 

In such situations, Ana Paula de Barcellos instructs that “if there are ends, and 

there are means to achieve them, and if, in certain circumstances, the means conflict with 

the ends they seek to achieve, the medium should not be privileged at the expense of the 

end". It is reaffirmed that the social function does not impose restrictions on exclusive 

rights, it only reveals the material content of the normative statement. If the social 

function is not being served, it means that the material content does not affect the specific 

case and the load of effectiveness contained in the normative statement is not being 

carried out in the invoked norm, therefore its exercise is not justified. 

The sanctioning mechanism for non-compliance with the social function of 

industrial patent property is the so-called compulsory license, applicable in the event that 

the patent holder “exercise the rights arising from it in an abusive way, or through it to 

abuse economic power”. However, the first paragraph of the same article also provides 

that the compulsory license will be applied in the “lack of manufacture or incomplete 

manufacture of the product, or, still, the lack of full use of the patented process, except in 

cases of economic unfeasibility, when it will be import allowed ”; or even when 

commercialization does not meet the needs of the market. 

In the last two cases of compulsory license, the Industrial Property Law highlights 

the conclusion that is defended here. The patent, as a right, only assumes its sense of 

existence within the logic of economic exploitation, as a product of production, never of 

consumption. This means that the alleged industrial "property" of the patent only exists 

in its dynamic form, as a productive asset, under the control of its owner, who necessarily 

develops an economic activity of entrepreneurial exploitation. 

There is also the possibility of compulsory licensing of article 71, for cases of 

national emergency or public interest, which must be declared in an act of the Federal 

Executive Power, provided that the patent holder or its licensee does not meet this need. 

In other words, the law still provides for the chance that the public interest or national 

emergency that would motivate the compulsory license will be served by the exploitation 

of the patent holder himself, or his licensee, by the legitimate exploitation of his right. 

This caveat reinforces the constituent's belief that collective interests can and preferably 

should be served from the patent system built precisely for this purpose, as demonstrated 

by the understanding brought up in the present study. 
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Finally, attention is paid to the fact that the compulsory license will always be 

non-exclusive and sublicensing is not allowed. In other words, the “patent breach”, as the 

compulsory license is commonly called, once motivated, matters in the non-realization of 

the primary objectives of the patent system, which serve as a foundation for legitimation. 

Therefore, the object of the compulsorily licensed patent cannot be exploited in the form 

of a temporary privilege exclusively granted by another private individual. 

 

5. CONCLUSION 

Given the above, it is concluded that the constitutionalization of private law is 

the result of a new formatting of the legal system that redefines the roles and positions of 

the Constitution and the Civil Code. The first dislodges the second from the position it 

has historically occupied and starts to occupy the highest point of the legal system, with 

its provisions definitively assuming the normative character, thus radiating its values and 

objectives throughout the legal system. In this scenario, the main pillars of private law 

undergo reinterpretations and, it can also be said, reconstructions in doctrine and 

jurisprudence. 

A reinterpretation of the right to property has reached its function nuclear, and, 

with this, redefined its structure. A social function that is not opposed to it becomes part 

of the right to property, in order to deny its existence and empty its content, oppressing 

its exercise by the owner. In fact, the social function is part of the complex idea that the 

recognition of a right necessarily implies the recognition of a related duty. Therefore, the 

fundamental right to property causes the existence of fundamental duties related to it. 

So, the social function makes up the property right, with no opposition. It implies 

the recognition of meta-individual interests to be satisfied by the exercise of the right to 

property, alongside the already established individual guarantees of the owner. Thus, the 

subject of law, in the use, enjoyment and disposition of his good, must satisfy his interests 

in a way that is attentive to social interests, thus contributing to its realization. The owner 

remains the holder of the property right and the immediate beneficiary of the prerogatives 

of that right, a condition that also makes him the holder of the duties and burdens 

intersubjectively related to the property right. 

The recognition of the social function of property implies in the recognition of 

the choice of the Brazilian constituent by a free market economic regime. In the free 
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market economic regime, private property is essential, as well as the free exchange regime 

that has its most axiomatic legal form in contracts. In this environment, the company 

figures as the economic activity that keeps, precisely, the main purpose of production and 

circulation of goods and services. The company is, therefore, and by definition, the main 

activity of implementing the free market economic regime, adopted by the Brazilian 

constitutional order, and it is in the company that the social function of property stands 

out the most. Its exercise is carried out through the organization of production goods, 

which make up the commercial establishment, according to article 1,142 of the Civil 

Code, as a dynamic property. 

Through the social function of dynamic property, the constitutional text reaches 

the social function of the company, served through the parameters present in article 170 

of the Constitution, which strives for the right balance between the principles of liberal 

economic and political order Social. Mainly by exercising business activity, free 

enterprise and free competition are consolidated. The social function of the company is 

achieved with the respect and realization of the dignity of the human person, the 

valorization of work, social justice, consumer protection, the protection of the 

environment, the reduction of social and regional inequalities, the search for full 

employment and treatment favored by small businessmen, thereby aiming at national 

sovereignty. In short, through the exercise of a company within the constitutional 

parameters, the establishment, as a dynamic property, would fulfill its social function. 

Given the above, it is concluded that the constitutionalization of private law is the 

result of a new formatting of the legal system that redefines the roles and positions of the 

Constitution and the Civil Code. The first dislodges the second from the position it has 

historically occupied and starts to occupy the highest point of the legal system, with its 

provisions definitively assuming the normative character, thus radiating its values and 

objectives throughout the legal system. In this scenario, the main pillars of private law 

undergo reinterpretations and, it can also be said, reconstructions in doctrine and 

jurisprudence. 

A reinterpretation of the right to property has reached its function nuclear, and, 

with this, redefined its structure. A social function that is not opposed to it becomes part 

of the right to property, in order to deny its existence and empty its content, oppressing 

its exercise by the owner. In fact, the social function is part of the complex idea that the 
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recognition of a right necessarily implies the recognition of a related duty. Therefore, the 

fundamental right to property causes the existence of fundamental duties related to it. 

So, the social function makes up the property right, with no opposition. It implies 

the recognition of meta-individual interests to be satisfied by the exercise of the right to 

property, alongside the already established individual guarantees of the owner. Thus, the 

subject of law, in the use, enjoyment and disposition of his good, must satisfy his interests 

in a way that is attentive to social interests, thus contributing to its realization. The owner 

remains the holder of the property right and the immediate beneficiary of the prerogatives 

of that right, a condition that also makes him the holder of the duties and burdens 

intersubjectively related to the property right. 

The recognition of the social function of property implies in the recognition of the 

choice of the Brazilian constituent by a free market economic regime. In the free market 

economic regime, private property is essential, as well as the free exchange regime that 

has its most axiomatic legal form in contracts. In this environment, the company figures 

as the economic activity that keeps, precisely, the main purpose of production and 

circulation of goods and services. The company is, therefore, and by definition, the main 

activity of implementing the free market economic regime, adopted by the Brazilian 

constitutional order, and it is in the company that the social function of property stands 

out the most. Its exercise is carried out through the organization of production goods, 

which make up the commercial establishment, according to article 1,142 of the Civil 

Code, as a dynamic property. 

Through the social function of dynamic property, the constitutional text reaches 

the social function of the company, served through the parameters present in article 170 

of the Constitution, which strives for the right balance between the principles of liberal 

economic and political order Social. Mainly by exercising business activity, free 

enterprise and free competition are consolidated. The social function of the company is 

achieved with the respect and realization of the dignity of the human person, the 

valorization of work, social justice, consumer protection, the protection of the 

environment, the reduction of social and regional inequalities, the search for full 

employment and treatment favored by small businessmen, thereby aiming at national 

sovereignty. In short, through the exercise of a company within the constitutional 

parameters, the establishment, as a dynamic property, would fulfill its social function. 
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The destination given to a good is fundamental for its classification as a 

production or consumption good. This classification is, above all, legal, and gained 

importance with the historical transition that guided all social life towards the economic 

activity of mass production and distribution of goods and services, with consumption 

increasingly standardized. 

An asset becomes productive from the moment its domain passes from the owner 

to the entrepreneur, or business society - notably to the figure who practices the acts of 

the company. This passage marks the destination of the asset to commercial exploitation. 

It can be said, in the reasoning adopted until now, that the property changes from static 

to dynamic. With this, it is clear that a patent, for example, can be incorporated into the 

business exploration activity and be classified as a production asset. 

Intellectual property, based on historical and economic understandings, appears 

as a legal element designed to regulate competition and serve the market environment, 

with regard to intangible goods arising from human creative effort. Such perception, 

coupled with a belief in the naturalness of human enjoyment in the public domain, the 

states of technique and art, to reveal even human or fundamental rights, such as those 

of access to culture, information, health, education and development , as well as freedom 

of expression, lead to an understanding of exclusive intellectual property rights as being 

legal institutes created by the current legal order, based on political and economic 

objectives, purposes and conveniences, in internal and international strategies. 

The adoption of such institutes and the consecration of such political and 

economic options and interests, naturally impose restrictions on fundamental rights and 

public freedoms, such as those exemplified in the paragraph above, and as the freedom 

of initiative and competition itself. 

In this way, intellectual property is born as a point of balance between different 

interests; as a point of convergence of bundles of interests and diverse objectives. While 

protecting the material interests of authors and inventors, giving them the possibility of 

temporarily exclusive exploitation of their works, it really aims: to regulate competition, 

artificially injecting the economic attribute of scarcity in the intangible goods market; 

the incentive and incentive for investment and effort in creative activities, ensuring the 

presence and renewal of the economic attribute of availability in the same market; and, 

finally, and consequently, the country's technological, scientific, artistic, cultural and 

social development. Therefore, it seeks the satisfaction of national needs and the 
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achievement of socially established goals and values, constitutionally enshrined, 

through scientific, technological and cultural advancement. 

 

From these conclusions, the exact understanding of the construction of intellectual 

property, its justification bases and the interests it aims to fundamentally protect is 

extracted; therefore, the function of these rights is reached. With such a functionalized 

analysis, the final part of the text of item XXIX, article 5, is interpreted as an exact 

correspondence to the material content of intellectual rights, revealed by its teleological 

understanding. To praise, the constituent in writing this device could not have been 

happier. 

 

Therefore, the social function of intellectual property, like the one that is being 

built among the other legal branches of private relations, would not necessarily be 

external restrictions to exclusive rights, as occurs in the social function of private 

property, but rather the express positivity of the its material content, its load of 

effectiveness and its bases of justification. 

 

The social function, then, serves the fundamental task of illuminating the scope 

and extension of intellectual rights, preventing an excessively privatist interpretation 

that focuses on the secondary and private interests of the holders of exclusives, in 

detriment to the collective, primary and medullary interests, which they support. and 

guide the intellectual property system. 

 

The functionalized analysis of patent law reveals that its existence only takes on 

meaning within the logic of economic production, exactly as a production good, which 

is why the constituent uses the term "temporary privilege". This means that the alleged 

industrial "property" of the patent only exists in its dynamic form, as a production asset, 

under the control of its owner, who necessarily develops an economic activity of 

entrepreneurial exploitation. The patent will never exist as an appropriate thing in static 

form, under the control of an owner for his own consumption or enjoyment. The 

constitutional and functionalized understanding of this right highlights its social 

function in order to reveal this conclusion. 
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