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Abstract 

Biodiversity constitutes a highly valued heritage of economic importance, hence, capable of 

propelling several sectors of the economy. Brazil, being a signatory to The Convention on 

Biological Diversity - CDB – was triggered towards the fulfillment of its obligations by 

approving the law 13.123/2015 in conformity with the Convention, which provides regulations 

guiding the access to the genetic heritage, the protection and the access to the associated 

traditional knowledge, as well as the distribution of benefits from conservation and sustainable 
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use of the biodiversity. Brazil ratified the Nagoya protocol and took an important step towards 

the international struggle for the protection of its genetic heritage. Biopiracy is hereby seen as 

the misappropriation of a country's genetic heritage and traditional knowledge, and as such, a 

great threat to the entire genetic heritage protection structure. Brief deliberation among the main 

players in the innovation system, academia, government and industry indicates that the Law 

No. 13.123/2015 was well-intentioned to promoting the protection of this Brazilian heritage, 

although turns out to be a failure in this regard. It is hereby characterized also that divergences 

only corroborate the idea that the biodiversity law was built without the due and necessary 

caution and that it does not translate the desired effect of the norm, which include the economic, 

scientific and social development. In this sense, the scope of this article is to analyze biopiracy 

as a hindrance to the concepts and the fulfillment of the biodiversity legislation and the impact 

it causes to the development of innovation, R&D, especially in the biotechnology field. The 

methodology used is the descriptive and exploratory research, based on primary sources, 

legislation, literature and historical analysis. The balanced and equal construction of public 

policies, should be the main focus of the actors involved in the implementation of this 

biodiversity legal framework. 

 

Keywords: Biodiversity. Biopiracy. Intellectual Property Rights. Research & Development. 

 

Resumo 

A biodiversidade é um patrimônio de alto valor econômico e capaz de movimentar diversos 

setores da economia. O Brasil é signatário da Convenção sobre a Biodiversidade – CDB - e em 

cumprimento às suas obrigações assumidas junto à Convenção aprovou a lei 13123/2015, que 

dispõe sobre o acesso ao patrimônio genético, a proteção e o acesso ao conhecimento tradicional 

associado, bem como a repartição de benefícios para conservação e uso sustentável da 

biodiversidade. O Brasil ratificou o protocolo de Nagoia e deu um passo importante para a luta 

internacional em defesa do seu patrimônio genético. A Biopirataria é a apropriação indébita do 

patrimônio genético e do conhecimento tradicional de um país e a muito tem ameaçado toda a 

estrutura de proteção do patrimônio genético. Com pouca discussão entre os principais atores 

do sistema de inovação, academia, governo e indústria, a Lei nº 13.123 tinha a intenção de 

promover a proteção deste patrimônio brasileiro, mas tem falhado neste tocante. Fica 

caracterizado que divergências somente corroboram a ideia de que a lei da biodiversidade foi 

construída sem a devida e necessária cautela e que não traduz o efeito desejado da norma, o 

desenvolvimento econômico, científico e social. Nesse sentido, o presente artigo tem como 

escopo analisar a biopirataria como entrave aos conceitos e ao cumprimento do mister da 

legislação da biodiversidade e o impacto que causa ao desenvolvimento da inovação, da P&D, 

notadamente na área biotecnológica. A metodologia utilizada é a pesquisa descritiva e 

exploratória, baseadas em fontes primárias, legislação, na literatura e em análise histórica. A 

construção equilibrada e paritária das políticas públicas, deve ser o foco principal dos atores 

envolvidos na efetivação deste marco legal da biodiversidade. 

Palavras-chave: Biodiversidade. Biopirataria. Pesquisa & Desenvolvimento. Propriedade 

Intelectual. 

Resumen 

La biodiversidad es un patrimonio de alto valor económico y capaz de promover varios sectores 

de la economía. Brasil es signatario del Convenio sobre Biodiversidad - CDB - y en 

cumplimiento de sus obligaciones asumidas y en conjunto con la Convención se aprobó la Ley 

13123/2015, que dispone el acceso al patrimonio genético, protección y acceso a los 
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conocimientos tradicionales asociados, así como la repartición de beneficios para la 

conservación y el uso sostenible de la biodiversidad. Brasil ratificó el Protocolo de Nagoya y 

dio un paso importante hacia la lucha internacional en defensa de su patrimonio genético. La 

biopiratería es la apropiación indebida del patrimonio genético y el conocimiento tradicional de 

un país y durante mucho tiempo ha amenazado a toda la estructura de protección del patrimonio 

genético. Con una limitada discusión entre los principales actores del sistema de innovación, 

universidad, gobierno e industria, la Ley N ° 13.123 tenía como objetivo promover la protección 

de este patrimonio brasileño, pero ha fracasado en ese sentido. Se caracteriza por que las 

divergencias solo corroboran la idea de que la ley de la biodiversidad se construyó sin la debida 

y necesaria cautela y además no refleja el efecto deseado de la norma, el desarrollo económico, 

científico y social. En este sentido, este trabajo tiene como propósito, analizar la biopiratería 

como una problemática para los conceptos y el cumplimiento de los requerimientos de la 

legislación sobre biodiversidad y el impacto que provoca en el desarrollo de la innovación, I & 

D, especialmente en el área biotecnológica. La metodología descrita en el presente trabajo es la 

investigación descriptiva y exploratoria, basada en fuentes primarias, legislación, literatura y 

análisis histórico. La construcción equilibrada e igualitaria de políticas públicas debe ser el 

principal foco de los actores involucrados en la implementación de este marco legal para la 

biodiversidad. 

 

Palabras claves: Biodiversidad. Biopiratería. Investigación y Desarrollo propiedad intelectual. 

 

1. Introduction 

Biodiversity is currently considered a heritage of high economic value capable of moving 

various sectors and sustaining the economy of the countries that have it at their disposal. 

(SANTILLI, 2005). 

According to a report by the Ministry of the Environment, it is a given that the loss of 

biodiversity has impacts on the economy, on the companies, on the generation of jobs and on 

the well-being, with direct repercussion on the society. The demand for products from the 

biodiversity is growing. In this sense, it is emphasized that it is necessary to conciliate 

socioeconomic development with the use of the nature resources. (MMA, 2000) 

The Convention on Biological Diversity (CBD) has three main objectives: the conservation of 

biological diversity (or biodiversity), its sustainable use, and the fair and equitable distribution 

of the benefits arising from the economic use of genetic resources, respecting the sovereignty 

of each nation over its existing heritage (CBD, 1992). 

The CBD has established the global legal framework for actions on its conservation, sustainable 

use and fair sharing of its use. 
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The CBD aims to balance the relations between the countries that hold the biodiversity countries 

of the "south" (developing countries) and the countries of the "north" (developed countries). It 

is important to emphasize that this polarized classification does not refer to merely geographic 

issues, but concerns natural resources and access to technology. (santilli, 2005). 

In this dualistic scenario, biodiversity becomes the main asset of developing countries, while 

developed countries develop their mastery of technological resources. 

In this respect, the CBD as a way to mitigate the effects of the imbalance between developed 

and developing countries, established in its article 3 that states are sovereign over their natural 

resources, thus; 

Article 3 Principle States, in accordance with the Charter of the United Nations and 

the principles of international law, have the sovereign right to exploit their own 

resources pursuant to their environmental policies, and the responsibility to ensure 

that activities under their jurisdiction or control do not cause damage to the 

environment of other States or of areas beyond the limits of national jurisdiction 

(CBD, 1992). 

Another important international treaty, the Nagoya Protocol, is an agreement that guarantees 

the international protection of the biological heritage of any country, which can only be 

exploited by foreigners with authorization and payment of royalties, impacting on the 

Biotechnology development (FIORILLO; DIAFÉRIA, 2012). 

Biopiracy can be defined as access to the genetic resources of a given country or the associated 

traditional knowledge in disagreement with the principles carved by the CBD (SANTILLI, 

p.138. 2005). 

According to Shiva, biopiracy is regarded as the "plunder of nature and knowledge. "(SHIVA, 

2001). For Edson Junior "the practice of misappropriation of biodiversity resources and CTAs 

is popularly called biopiracy."(JÚNIOR, 2010) 

In this context of biodiversity and biopiracy, we highlight the Convention on Biological 

Diversity, which is a multilateral international treaty that deals with the protection and use of 

biological diversity in each signatory country, and has made an international commitment to 

the protection of the environment. (CBD, 1992). 

https://pt.wikipedia.org/wiki/Tratado
https://pt.wikipedia.org/wiki/Diversidade_biol%C3%B3gica
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The new legal mark of the biodiversity, constituted by Law 13.123/2015, which has the mission 

of promoting the sustainable use of the Brazilian biodiversity and bring legal security to its 

users. 

This law provides for access to genetic heritage, the protection of and access to associated 

traditional knowledge and the sharing of benefits for conservation and sustainable use of 

biodiversity. 

What was expected from Law 13.123 was an effective improvement on the development of 

products and processes originated from biodiversity, once when compared to the old provisional 

measure, there is a reduction on the bureaucratic process, facilitating the procedures for the 

access to the genetic patrimony and to the associated traditional knowledge, but this was not 

what occurs. (NADER, et al, 2017)  

In addition to this is the fact that the Brazilian administrative, legislative and legal systems are 

characterized by excessive bureaucracy. Therefore, slowness counteracts the dynamics of 

science and technology innovation (STI).  

The biodiversity law should promote integration, with partnerships between companies as well 

as public and private research institutions and integration through international cooperation, but 

such actions still represent a major challenge before the legislation. 

The intention is to demonstrate the possibility of applying mechanisms for the realization of the 

law of biodiversity through the debureaucratization of the process, integration of biodiversity 

systems and improvement of concepts. Therefore, it is salutary to rediscuss the application, 

interpretation and integration of the legislation. 

This article tries to demonstrate how the biodiversity legislation impacts the country’s 

technological development, especially in the field of biotechnology, given the excessive 

bureaucratic burden, severe sanctions, discouraging access to knowledge, research and business 

partnerships. 

In this scenario, it works with the hypothesis of how biopiracy, illegal access to natural 

resources, irradiates its effects on the development of the country, in general, and on Brazilian 

research more specifically, and how the Brazilian legal system is unable to mitigate these 

effects. 
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Thus, this article aims to present that the legal requirements imposed by the new regulatory 

framework and the new procedures that must be observed, inexorably, by researchers who 

intend to work with access to samples or information of genetic heritage, for research or 

technological development purposes discourage the creativity and development of their 

research. 

The methodology to be used is the descriptive and exploratory research, based on the research 

of primary sources, laws, decrees and other official documents, through research in the 

competent agencies. Exploratory research was developed by the narrative review of the 

literature in order to build a critical analysis on the application of biodiversity legislation.  

The approach to the problem is qualitative, generating reflections from the narrative review of 

the literature, and based on the analysis of the legislation applied to the object of this study, its 

central concepts, and its impacts on economical and technological development, as well as the 

Brazilian research. 

The main sources of research were the Planalto.gov website, House of Representatives, Senate, 

CGen, MMA, CDB, WIPO, UN, WTO and benefit sharing. The subjects and free terms used 

in these exploratory searches were: 1. biodiversity; 2. biopiracy; 3. patents in biotechnology. 4. 

innovation and technological development. 5. patents, 6. TRIPS Agreement, and, 7. Nagoya 

Protocol. 

It is essential, therefore, that the discussion with all sectors involved advances towards the 

balanced construction of legislation that can give greater effectiveness to the protection of 

biodiversity, security in legal relations, and the country can advance technologically. 

2. CDB and the Nagoya Protocol  

In the context of the need to protect biodiversity and global economic development, the United 

Nations Environment Programme (UNEP) created an Ad Hoc Working Group in 1988, which 

aimed to present a legal instrument for biodiversity conservation4. 

                                                        
4 Available at https://www.cbd.int/history/ 
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According to Albagli (2006) the CBD project had the scope to systematize other conventions 

related to the conservation and preservation of partial aspects of biodiversity. (ALBAGLI, 

2006) 

Despite the CBD, another proposal was presented by the United States, which determined that 

the convention would be a kind of "umbrella" treaty that would give legal status to multilateral 

agreements related to environmental protection, without getting into issues such as 

biotechnology. (ALBAGLI, 2006)  

Throughout the negotiations, the need for a “framework convention” was concluded, i.e., that 

would establish general rules and principles and that would meet the interests of both developed 

countries (Northern countries) and developing countries (Southern countries), which did not 

please the United States and other Northern axis countries. (ALBAGLI, 2006) 

The text of the CDB was presented in Nairobi and opened for signature at the Rio Conference, 

known as Eco-92. The three main objectives of the CBD are reaffirmed: the conservation of 

biological diversity, its sustainable use, and the fair and equitable distribution of the benefits 

arising from the economic use of genetic resources, points of great debate to date. (CBD, 1992)  

The Convention encompassed all biodiversity-related issues, acting as a kind of legal and 

political framework for a number of other more specific environmental conventions and 

agreements, and reinforces that the conservation of biological diversity is a common concern 

of all humanity, but recognizes that countries have sovereign rights over their own biological 

resources, and that they will need to address the overriding priorities of economic and social 

development and poverty eradication. (JUNIOR, 2010) 

It is important to emphasize that the CBD is an international treaty, but it does not have cogent 

normative force (soft law), that is, it does not have mechanisms capable of binding those who 

infringe its precepts. Despite this, it proposes strategies for the integration of the interests of the 

supplier countries and countries were transfer of technology can be effective, thus the providing 

the States with a skillful production instrument in tune with the legal effects of the CBD 

(VIERA, 2012). 

In this wake, defined the aspect of the sovereignty of states in relation to their biodiversity, as 

an instrument of balance between the countries of the North and South, the CBD proposes 

protective measures. To this end, Article 16 provides for developed States to facilitate access 
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and transfer of technology, and Article 19 on legal, administrative and legal measures for the 

treatment of biotechnology and distribution of its benefits, see: 

 

Article 16. Access and transfer of technology 

 

1. Each Contracting Party, recognizing that technology includes biotechnology and 
that both access to and transfer of technology between Contracting Parties are 

essential elements in achieving the objectives of this Convention, undertakes, subject 

to the provisions of this Article, to provide and/or facilitate access to and transfer to 

other Contracting Parties of technologies that are relevant to the conservation and 

sustainable use of biological diversity or that make use of genetic resources and do 

not cause significant damage to the environment. 

2. Access to and transfer of the technology referred to in paragraph 1 above to 

developing countries shall be provided and/or facilitated on fair and more favorable 

terms, including concessional and preferential terms when mutually agreed and, 

where necessary, in accordance with the financial mechanism established by Articles 

20 and 21. In the case of technology subject to patents and other intellectual property 

rights, such access and transfer shall be provided on terms recognizing and consistent 
with the adequate and effective protection of intellectual property rights. The 

application of this paragraph shall be consistent with paragraphs 3, 4 and 5 below. 

3. Each Contracting Party shall take legislative, administrative or political measures, 

as appropriate, to ensure that Contracting Parties, in particular those which are 

developing countries, providing genetic resources, have access to and transfer of 

technology making use of those resources , on mutually agreed terms, including 

technology protected by patents and other intellectual property rights, where 

necessary, through the provisions of Articles 20 and 21 and in accordance with 

international law and in accordance with paragraphs 4 and 5 below. 

4. Each Contracting Party shall take legislative, administrative or policy measures, as 

appropriate, with the objective that the private sector facilitates the access, joint 
development and transfer of technology referred to in paragraph 1 above for the 

benefit of governmental and private institutions. sector in developing countries and, 

in this regard, shall fulfill the obligations set forth in paragraphs 1, 2 and 3 above. 

(...) 

 
Article 19. Biotechnology Handling and Distribution of its Benefits 

 

1. Each Contracting Party shall take legislative, administrative or political measures, 

as appropriate, to enable effective participation in biotechnology research activities 

by such Contracting Parties, especially developing countries, which provide the 

genetic resources for such research, and where feasible for such Contracting Parties. 

2. Each Contracting Party shall take all practicable steps to promote and advance 

priority access on a fair and equitable basis by Contracting Parties, especially 
developing countries, to the results and benefits arising from biotechnologies based 

on genetic resources provided by those Contracting Parties. Such access shall be on 

mutually agreed terms. 

3. Parties shall consider the need for and modalities of a protocol establishing 

appropriate procedures, including, in particular, an informed prior agreement, in the 

field of transfer, handling and safe use of any living modified organism resulting from 

biotechnology that may have an adverse effect on the conservation and sustainable 

use of biological diversity. 

4. Each Contracting Party shall, directly or by requiring any natural or legal person 

under its jurisdiction to provide the bodies referred to in paragraph 3 above, provide 

all available information on the use and safety standards required by that Contracting 

Party in the handling of such bodies as well as any available information on the 
potential adverse impact of the specific bodies concerned on the Contracting Party 

into which such bodies will be introduced. 
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The intention of the CBD, in promoting protection measures, is precisely to provide a 

counterpart to developing states for access to their genetic heritage. 

In the attempt to fulfill its mission, in its structure, the CBD has as deliberative body the 

Conference of the Parties (COP), which is responsible for the fulfillment of the provisions of 

the Convention by the Member States (Art.26 CBD). 

With regard to this body, the COP presented the Bonn Guidelines on Access to Genetic 

Resources and Fair Benefit-Sharing at its fifth meeting, held in 2002, which aimed to help States 

implement their legislation, public policies, negotiations and administrative measures on access 

and benefit sharing,5 and which directed the aspects related to the use and its counterpart by the 

States. (CBD, 1992). 

Nagoya Protocol. 

After many years of debates and negotiations, the 10th Conference of the Parties (COP) was 

held in Japan in 2010, which discussed the issue of biodiversity, recognizing its importance and 

calling on the world to defend it. (UN, 2010) 

The meeting culminated in the drafting of the agreement known as the ABS (Access and 

Benefit-Sharing) Protocol or the Nagoya Protocol, which deals with access and sharing of 

genetic resources from biological diversity. The agreement guarantees the international 

protection of the biological heritage of any country, which can only be exploited by foreigners 

with authorization and with the due distribution of benefits, which can be through the payment 

of royalties. (FIORILLO; DIAFÉRIA, 2012) 

The Nagoya Protocol on Access to Genetic Resources and Fair and Equitable Sharing of the 

Benefits Arising from their Use (ABS) for the Convention on Biological Diversity is a 

complementary agreement to the Convention on Biological Diversity. It provides a transparent 

legal framework for the effective implementation of one of the three objectives of the CBD: the 

fair and equitable sharing of the benefits arising from the utilization of genetic resources. 

(JUNIOR, 2010) 

                                                        
5 Available at https://www.cbd.int/abs/background/ 
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The Nagoya Protocol aims to promote greater legal security and transparency for providers and 

users of genetic resources by creating favorable conditions for access to genetic resources and 

creating the guidelines for benefit sharing, assigning sustainability to the system.6 

The Nagoya protocol is of extreme importance and establishes a global system for research and 

economic, social and technological development for the countries inserted in the diverse 

possibilities of use of biodiversity. 

According to information on the site of the Convention on Biodiversity, CBD, "on the Nagoya 

Protocol", we highlight7:(CBD, 2015)  

Important: 

 The Nagoya Protocol will create greater legal security and transparency for providers 

and users of genetic resources: 

 Establish more predictable conditions of access to genetic resources.  

 Helping to ensure benefit sharing when genetic resources leave the country by 

providing the genetic resources 

Obligations: 

The Nagoya Protocol establishes essential obligations for its Contracting Parties to 

take measures regarding access to genetic resources, benefit-sharing and compliance. 

Access obligations 
The access measures at the domestic level are: 

 Create legal certainty, clarity and transparency 

 Provides fair and non- arbitrary rules and procedures 

 Establish clear rules and procedures for prior informed consent and mutually 

agreed terms 

 Provide for the issuance of a license or equivalent when access is granted 

 Create conditions to promote and stimulate research that contributes to the 

conservation and sustainable use of biodiversity 

 Pay attention to present or imminent emergencies that threaten human, animal 

or plant health 

 Consider the importance of genetic resources for food and agriculture for food 

security (CBD, 2015) 

 

Only in 2014 the agreement came into force in domestic legislation, with more than half of the 

signatory countries ratifying it. Brazil, despite its leading role in the formulation and its great 

interest in conservation, sustainable use and benefit sharing, did not ratify the agreement at the 

time. (GROSS, 2013). 

It is important to emphasize what Celso Antônio Pacheco Fiorillo and Adriana Diaféria state: 

 

Every way, in order to achieve this objective and the agreed goals, national public 

policies should be strengthened to integrate not only conservation actions, but also to 
advance their attainment, in order to inform and sensitize Brazilian society about the 

importance of sustainable use of biological diversity, as well as the risks associated 

                                                        
6 https://www.cbd.int/abs/about/ - article published on the CDB website 
7 https://www.cbd.int/abs/about/- article published on the CDB website 
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with its depletion. Biodiversity represents a strategic resource for Brazil as it is one of 

the largest megadiverse countries and one of the main international negotiators under 

the Convention on Biological Diversity, therefore urgent measures must be taken to 

effectively comply with the measures that were established and agreed upon at this 

meeting. (FIORILLO; DIAFÉRIA, 2012, p.25) 
 

The entry into force in Brazil, being an international treaty, depended on the approval of the 

National Congress and promulgation by presidential decree. 

In this sense, after six years, on August 12, 2020, through the legislative decree 136/2020 

ratified his participation in the Nagoya Protocol.8 

The Nagoya protocol provides a tool that determines the guidelines that the signatory countries 

must take for the proper implementation of the agreement9, as thus: (CBD, 2015)   

 

Tools and mechanisms to aid implementation 

 The success of the Nagoya Protocol shall require effective implementation at the 

domestic level. A number of tools and mechanisms provided by the Nagoya Protocol 

will assist the contracting parties, including: 

 Establish national focal points (NFPs) and competent national authorities 

(CNAs) to serve as points of contact for information, granting access or 

cooperating on compliance issues  

 An Access and Benefit Sharing Clearing House to share information, such as 

regulatory requirements for domestic ABS or information on NFPs and CNAs 

 Training to support the main aspects of implementation. Based on a country's 

self-assessment of national needs and priorities, this may include the capacity 

to develop national ABS legislation to implement the Nagoya Protocol  

 Negotiate VHV 

 Develop research capacity and institutions in the country 

 Awareness raising 

 Technology transfer 

 Financial support targeted at capacity building and development initiatives 

through the financial mechanism of the Nagoya Protocol, the Global 

Environment Facility (GEF) 

 

According to a study conducted by the Brazilian Society for the Advancement of Science - 

SBPC and a partnership with the Ministry of Science, Technology and Innovation - MCTIC, 

the expansion of the so-called 'bioeconomy' in Brazil, which is based on respect for national 

sovereignty law and clearer international rules for access to genetic heritage, which is now 

being shaped around the Nagoya protocol, is growing rapidly, as we can highlight: 

(FERREIRA; SAMPAIO, 2013) 

Brazil is considered the nation with the greatest biological diversity and, 

consequently, the largest genetic bank in the world: it is estimated to be home to 13% 

of the total number of species on the planet. It is an enormous asset that, if properly 

                                                        
8 https://www.in.gov.br/en/web/dou/-/decreto-legislativo-271715400 
9 https://www.cbd.int/abs/about/ - article published on the CDB website 



RICARDO GOMES FIGUEIROA | RAISSA DE LUCA GUIMARÃES | VASCO ARISTON DE CARVALHO 
AZEVEDO 

12 

 

PIDCC, Aracaju/Se, Ano IX, Volume 01 nº 03, p.001 - 027 OUT/2020 A JAN/2021 | www.pidcc.com.br 

exploited, can make the country a world leader in bioeconomy, defined as part of the 

economic activities that capture value from biological processes and resources to 

produce health, growth and sustainable development. 

Brazil is in a favorable situation in view of the opportunities presented by the 

bioeconomy: in addition to the wide range of natural resources sheltered here, the 

country is the current leader in agricultural production and biofuels and holds a 

scientific base with graduate level, a dynamic, aware and motivated business, a 

growing middle class and a promising consumer market. (FERREIRA; SAMPAIO, 

2013) 

Nevertheless, based on the same SBPC study the 'bioeconomy' in Brazil still depends on more 

favorable conditions for companies, as we can see: 

In Brazil, however, the environment is not so favorable: in addition to the problems 

of infrastructure, the "Brazil Cost" and the registration and granting of patents (very 

time-consuming), which affect the industry as a whole, the legal requirements for 

access to a component of genetic heritage can be identified as the main obstacle to the 

development of the bioeconomy. 

A reflection of these difficulties is that a tiny part of the national genetic heritage is 

known, and an even smaller portion is exploited. A study conducted by PWC, in 
partnership with Biominas Brasil (A INDÚSTRIA..., 2011), informs that of the 271 

companies in the bioeconomy sector in Brazil, most have been newly created, are 

micro or small and are installed in the states of São Paulo, Rio de Janeiro and Minas 

Gerais. Moreover, while the national industry was responsible for almost 27% of 

Brazil's GDP, the sector absorbed only 3%. 

 

These are data that demonstrate the need to improve the legal framework for access 

to components of biodiversity. (FERREIRA; SAMPAIO, 2013). 

 

In summary, this international agreement outlines the objectives to encourage the protection of 

biodiversity, the protection of genetic heritage, traditional knowledge, biotechnology and 

bioeconomy, all based on respect for national sovereignty, especially to avoid the so-called 

"biopiracy". 

3. Biopiracy in Brazilian context 

The term biopiracy is not a legal term and reflects a reality inherent to the capitalist system 

itself, of accumulation, as one seeks, at all costs, to regiment wealth, in the most diverse ways 

possible, with the intention of market reserve, as we can see: 

Biopiracy, a term originally coined by the ETC Group, refers to the appropriation of 

knowledge and genetic resources from agriculture and indigenous communities by 

individuals or institutions seeking exclusive monopoly control (patents or intellectual 

property) over these resources and knowledge. The ETC Group believes that 

intellectual property predates the rights and knowledge of agricultural communities 

and indigenous peoples. Through patents related to nanotechnology and synthetic 
biology, intellectual property claims are now being extended to elements of the 
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periodic table and the main metabolic pathways involved in cellular functioning (and 

resulting in natural products with high commercial value)10. (ECT GROUP, 2006)  

 

According to Vandana Shiva (2001) "biopiracy is the discovery of Columbus 500 years after 

Columbus". (SHIVA, 2001, p.27).   

In Brazil two cases are emblematic, the first refers to Japanese multinational Asahi Foods. The 

NGO Amazonlink, which supported the cause of producers in northern Brazil, when trying to 

sign a contract for the supply of local products with Germany was prevented from using the 

name "cupuaçu" on its products, given that the company Asahi Foods had the registration of 

the brand "cupuaçu" and "cupulate" in the European Union and Japan11. (FAPESP)  

In this context, an administrative and judicial battle was fought between the NGOs Amazonlink, 

GTA Amazônico and International Trade Law Institute and the company Asahi Foods, making 

sure that the cancellation of the brand was accepted in 2004. As for the "cupulate", Embrapa 

got the revocation of the patent granted by the Japanese office (JPO), based on its patent 

recognized by INPI. (VEIRA, p. 116, 2012). 

And the second case concerns Bioamazonia, a private, non-profit legal company with the social 

objective of supporting the development of biotechnology in the Amazon, which signed a 

cooperation agreement with the Swiss pharmacist Novartis that granted Novartis the exclusive 

right to exploit and patent the biological diversity of the Amazon forest. The agreement 

provided for the transfer of 10,000 (ten thousand) microorganisms for research purposes to the 

pharmaceutical industry. (JUNIOR, 2010). 

Faced with the absence or even failure of inspection in relation to this practice, there is a risk, 

due to the abusive use on a commercial scale, of the extinction of several species, many already 

threatened, which translates into an immeasurable loss to all humanity. 

Countries with Biocultural Heritage 12, such as Brazil, are sources of genetic resources as 

important as commercially valuable. They are genes and active principles used in inventions in 

the biotechnology field that are protected by patents. However, in most cases, the countries that 

provide these resources do not receive the economic benefits for the access to their heritage. 

(JUNIOR, 2010) 

                                                        
10 Available at http://www.etcgroup.org/issues/patents-biopiracy 
11 Available at https://revistapesquisa.fapesp.br/fruta-disputada/ 
12 Expressão de Junior, Edson Beas Rodrigues, Tutela jurídica dos recursos da biodiversidade dos conhecimentos 

tradicionais e do folclore uma abordagem de desenvolvimento sustentável, ed.  
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According to Vandana Shiva "the deterioration of biodiversity ignites a chain reaction. The 

disappearance of a specie is related to the extinction of uncountable others, to which it connects 

ecologically in the webs of food chains". (SHIVA, 2001, P.92) 

According to Denis Borges Barbosa (2003) the decrease in genetic heritage caused by the 

uncontrolled outflow of genetic material has already caused the loss of billions of dollars per 

year to the economies of developing countries.  

The biological diversity of developing countries, partially caused by the climate and 

in part by the less standardizing civilization, means that more than 90% of the material 

subject to treatment by biotechnological methods has been taken - for free - from the 

Third World. The latter, in turn, receives the fruits of the research, having to pay for 
them13. 

First World scientists collect, for scientific purposes, seeds, tubers and other genetic 

resources necessary for the reproduction of plant species. In their countries, they 

collect these resources from so-called "germplasm banks", introduce modifications 

and alterations of all kinds, obtain patents and apply them on a global scale. Amaranta, 

for example, a flower originally from Peru, locals pay royalties to foreign improvers 

when they buy and offer bouquets of this specie to Peruvian girlfriends (Correa, 

1989:17).  

The result is, in addition to the loss of control by developing countries of their 

biological heritage, the progressive narrowing of their biological diversity14. As for 

developed countries, the result is a revenue that, when calculated on germplasm 

coming from the Third World, would surely exceed US$ 1.2 billion per year15. Thus, 
it is also important to consider that a significant part of the germplasm appropriated is 

used for strategic purposes, including strictly military ones (Adler, 1985, apud Correa, 

1989). (BARBOSA, 2003) 

 

As it is known, biopiracy is aggravated by the granting of patents and in this sense the 

Convention on Biological Diversity established that member countries should implement 

measures to prevent the advance of this illegal practice, thus:  

5. The Contracting Parties, recognizing that patents and other intellectual property 

rights may have an influence on the implementation of this Convention, shall 

cooperate in this respect in accordance with national law and international law, in 

order to ensure that such rights support and do not. go against their objectives. (CBD, 

art. 16.5). 

In view of this, effective tools to combat biopiracy should be established in Brazilian legislation 

as a way to prevent misappropriation, especially by foreigners, and thus mitigate possible social, 

cultural and economic effects resulting from the irregular act, and it is precisely in this regard 

that the law of biodiversity does not achieve its purpose, since no effective means of monitoring 

compliance with the internal norm are identified. 

                                                        
13  In fact 91, 14%, of which 22, 95% from Latin America, according to Bergel (1990). 
14 Hermitte (1987:252): "Returning to the patent system would undoubtedly accentuate genetic erosion. 
15 The data are from 1985, apud Correa (1989:17). 
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In addition to this, the undue patenting worldwide, based on access to the national genetic 

heritage and/or associated traditional knowledge, performed without the due supervision and 

coercivity of the national rules of access to the genetic heritage. Thus, cases of biopiracy 

accumulate, bringing enormous economic losses to the supplier countries. 

 

The products derived from plants, used in the pharmaceutical industry, represent 

6.25% of the pharmaceutical products commercialized per year around the world 
(US$ 20 billion of products derived from plants in US$ 320 billion/year). It is 

noteworthy that phytomedicine prescriptions represent 25% of total prescriptions in 

developed countries, and 80% in undeveloped countries. In Brazil, in 1996, 25% of 

the total drugs sold (US$ 8 billion) represented products derived from plants, or 

inspired by plant components; although only 8% (about 1,100 species) of Brazilian 

plant resources were identified as holders of bioactive principles (SIMÕES et al., 

2000). (Muller, A. C.; Macedo, M. F., 2005) 

 

At this moment, it is worth mentioning the TRIPS (Agreement on Trade-Related Aspects of 

Intellectual Property Rights), which is the most important international legal instrument for the 

globalization of intellectual property laws, imposing general rules and minimum standards for 

patents granting. 

Nevertheless, an important point regarding this uniformity reflects the inequality of legal 

measures for the protection of intangible assets and the protection of resources derived from 

access to genetic heritage, since the products and processes resulting from research with genetic 

resources would be restricted to developed countries (patents) depriving developing countries 

of these benefits.   

"In practice, the demands of developing countries aimed to standardize the treatment 

of biological resources and the intangible goods associated with them. This meant that 

if access to processes and end products resulting from biotechnology was invariably 

restricted to developing countries by protection obtained through intellectual property 

rights, access to the raw materials that underpinned these same products and 
processes, in particular genetic resources and associated traditional knowledge present 

in Southern countries, should also be controlled. 

Thus, the CBD, initially proposed by international non-governmental organizations 

for the protection of biodiversity, ended up being a forum that deals with issues, 

among others, of technological policy, indigenous rights and intellectual property 

rights" (Karan, 2008)16 

In this regard, the access to biodiversity when it correlates with a subsequent protection of 

intellectual property is a critical point discussed in the Convention on Biodiversity, as explained 

above, since it opposes the distribution of benefits generated by access to genetic resources and 

the development of technological products. (Developing vs. developed countries) 

                                                        
16 http://repositorio.unicamp.br/bitstream/REPOSIP/279244/1/Karam_FabioHungaro_M.pdf 
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These points are directly related to the issue of intellectual property. Historically, the 

"exchange" of genetic material between countries, based on the idea that the genetic heritage is 

a "common good of humanity" has always brought enormous losses to developing countries. 

(SHIVA, 2001) 

According to Vandana Shiva (2001), "Five hundred years after Columbus a secular version of 

the same colonization project is underway through patents and intellectual property rights 

(IPR). (SHIVA, 2001, p.24) 

Still according to the renowned author "the creation of the property through the piracy of the 

wealth of others remains the same as 500 years ago. (SHIVA, 2001, p.24) 

The search for a balance between legislation is of fundamental importance for innovation and 

the economic, technological and social development of countries. (BUAINAIN, SOUZA, 2019) 

Leaving polarization aside, it is undeniable that both the market power conferred on 

intellectual property and the capacity to induce innovation vary among sectors of the 

economy and are affected by a wide range of variables, from market structure to firm 

strategy. One of the most sensitive sectors is undoubtedly that of health, either because 

of the direct implications on the population or because of the distortions in the use of 

IP and market power observed in many markets. Brougher (2013), based on a 

comprehensive assessment of technologies in the health area, concludes that:  

"Public health benefits most when there is a balance 

between promoting innovation and improving access to 

affordable medicines. (...) When the balance is diverted 
too much in favor of innovation, general competition is 

stifled and public health is negatively impacted by 

decreased access to affordable generic alternatives. 

However, when the balance is diverted too much in favor 

of access, the short-term public health benefits derived 

from increased access to more affordable drugs 

compromise the long-term public health benefits from 

increased innovation.  

This thesis, although more evident in the area of health, applies to other sectors of the 

economy: the balance between the protection of intellectual property rights and the 

protection of society's rights, which materialize mainly in the dissemination of 
knowledge, in innovations based on intellectual property assets and in the 

dissemination of innovations, either through licensing and or after the expiry of the 

legal term of protection, is necessary to promote sustainable development and ensure 

both the incentives for innovation and the benefits to society provided by protection 

and innovation. (BUAINAIN, SOUZA, 2019) 

Regarding the Brazilian biodiversity law, law 13.123 of 2015, as already stated, in this point 

has been omissive and it nis left to the Council of Genetic Heritage Management - Conselho de 

Gestão do Patrimônio Genético (CGEN), linked to the Ministry of Environment, and the 

National Institute of Intellectual Property (INPI), to establish, integrate these rules to prevent 
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biopiracy in Brazil, through resolutions 23 of CGen and resolution 144/2015 of INPI. It is about 

the link between the access to the genetic patrimony and the concession of patents originated 

from the biodiversity/biotechnological.1718 

The safeguards, inserted in law, must also gain coercivity at the international level, not only in 

the field of environmental legislation but especially in the field of intellectual property, in order 

to effectively safeguard the sovereignty of each country and its development. 

Another important aspect to be highlighted is that the Brazilian researcher may be the only 

potential biopirate, as he is bound by the legislation. That is, when accessing a genetic resource 

from the Brazilian heritage, the researcher could become a true infringer since the legislation 

has effects only on him if he doesn’t take all the innumerable necessary precautions, (JUNIOR, 

2010, p. 296). 

There is no doubt about the benefits of genetic heritage and associated traditional knowledge to 

the economy and social welfare of the country and how much biopiracy is contrary to the 

preservation and sustainable use of biodiversity. (SANTILLI, 2005)  

The illegal use of biodiversity reinforces the need for a more concatenated regulatory system at 

the international and national levels, and also reinforces the need to improve the internal control 

and inspection by the Public Power, so that the fight against biopiracy is more efficient and that 

it privileges national research and development. 

The economic loss for the country is undoubted, being certain that it could promote the legal 

and sustainable use of these resources through research, technological development and 

commercialization of the results, with this, obtaining countless benefits in the area of science, 

technology and economy. 

The protection of the system will only be effective with the participation of the society, which 

must integrate the process of building the legal system and implementing public policies for the 

conservation and prevention of the practice of biopiracy. 

4. The biodiversity law affects R&D  

                                                        
17 https://www.in.gov.br/en/web/dou/-/resolucao-n-23-de-7-de-agosto-de-2019-221310200 
18ttps://www.gov.br/inpi/pt-br/assuntos/patentes/consultas-publicas/arquivos/resolucao_144-2015_-

_diretrizes_biotecnologia.pdf 
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Undoubtedly, when costs and losses outweigh benefits, ideality becomes more and more 

distant19. In the case of legislation that intends to impose measures for the protection of the 

Brazilian genetic heritage, such as the biodiversity law, the bureaucratic legislative burden 

(costs) and the losses of competitiveness in the international scenario (losses) outweigh the 

benefits that the law has provided as it constitutes a disincentive to research and technological 

development. 

The new legal framework of biodiversity, constituted by Law 13.123/2015, which has 

substituted the also questioned MPV 2186-16/2001, has the mission of promoting sustainable 

use of the Brazilian biodiversity and bring legal security to its users. 

Law 13,123 has the intention of protecting the Brazilian genetic heritage, the associated 

traditional knowledge and share benefits of the resources coming from its biodiversity.  

However, when compared to the old provisional measure, despite progress in some points, there 

is still no effective reduction of the bureaucratic burden in the process and improvement of the 

concepts of the law, on the contrary, other problems have been created, which has been slowing 

the advance of research associated with genetic heritage down, either by discouraging 

researchers or by fear of sanctions resulting from legislation. 

As Manuela da Silva, a Fiocruz researcher and member of the CGen Sectorial Chamber, points 

out, on these legislative problems: 

For scientific research I can summarize the advances brought by the law as follows: 

much of what could not come to power and what could no longer. That is, after 15 

years of maturing concepts, rules and assumptions contained in MP 2186-16, it is not 
possible to know if the Law is a success, a step backwards and if it will finally allow 

access. (NADER, et al, 2017) 

According to (GODINHO; MACHADO, 2011) the current legislation has some advances, but 

fails in the main points. The law aims at social pacification and to resolve social distortions and 

imbalances, so it should have improved the public consultation, to achieve this mission, thus: 

By presenting the draft bill and submitting it for public consultation, the Federal 

Government aims to replace Provisional Measure 2.186-16/2001 with improved 

legislation regarding research and bioprospecting, in addition to establishing 

mechanisms for sharing benefits with indigenous and traditional communities. 

However, observing the volume of criticism coming from the sectors consulted, one 

can see that the Government is far from achieving its objective. One of the reasons 

that is very evident is the conflict of interests of the different sectors of society 

                                                        
19 Concept extracted from the TRIZ Matrix (Problem Inventive Solution Theory), developed by the Russian 

engineer and scientist, Genrich Altshuller. Presented in the subject patents I, professor Ruben Sinisterra. 
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involved in the project: the indigenous and traditional communities, the academic 

community and the business sector, which makes consensus difficult and delays 

decisions. 

It cannot be disputed that the draft bill presents several novelties in relation to the 

current legislation on access to genetic heritage, although not all of them are positive. 

(GODINHO; MACHADO, 2011, p.97) 

According to Manuela da Silva, Fiocruz researcher, it is imperative to emphasize that the New 

Legal Framework presents conceptual differences between the MP nº 2.186-16/2001, such as 

the concepts of genetic heritage and associated traditional knowledge, shipment, among others, 

which brings more obstacles to R&D. ( SILVA, 2018) 

In practice, though, this law has created barriers to Research & Development (R&D), 

it brought obstacles to innovation and patents, interfered in international 

collaborations and failed to distribute benefits satisfactorily. Therefore, it was the 

target of criticism from civil society and the scientific community, which demanded 
legislation with clearer and simpler rules, with less bureaucratic approaches and able 

to establish an environment of tranquility and legal security to stimulate research and 

technological development that make use of Brazilian biodiversity20. 

According to Nader et al, on April 7 to May 2, 2016 the MMA put a proposal for regulation of 

the biodiversity law in public consultation. The debate and impasse between the main 

protagonists: scientific community, companies, indigenous peoples, traditional communities, 

and government was the focal point of the audience (NADER, MOSSRI, 2017) 

According to Vanderlan da Silva Bolzani, PhD in Sciences, professor at Unesp and vice-

president of SBPC in an article published for the book Science and the Legislative Power: 

Reports and Experiences, she reported: 

With an incisive tone, environmental entities highlighted points considered negative 

of the Decree, as registered in the Journal of Science (05/16/2016), in the testimony 

of biologist Nurit Bensusan, advisor of the Socio-environmental Institute (ISA). For 

her, the text approved by the government represented a step backwards, and was 

hindered by the rush to fill the vacuum left by the Law. Considering that the document 
was "full of problems" Bensusan highlighted, in the matter of compensation of the 

holders of the associated knowledge, the lack of mechanisms for traceability of the 

final product derived from traditional knowledge. According to the ISA's advisor, the 

way it is regulated, the sharing of benefits of traditional knowledge will be an 

exception and not a rule. "The SBPC's initiative served a number of manifestations of 

scientific societies and researchers who expressed their dissatisfaction after evaluating 

the Decree of regulation. In a panel held during the 68th Meeting of the SBPC, on the 

Biodiversity Law, we analyzed the deficiencies of the Decree, noting that the final 

text gained complex and dense content. It thus became a stimulus for the 

judicialization of research on genetic heritage. We then highlighted the need for the 

Law to be simple and self-explanatory, which would allow its understanding by all 

interested parties. However, the form established by the Decree will lead to a situation 
where researchers will only be able to use it with the support of lawyers". 172 But the 

criticism, this time, did not come only from environmentalists, indigenous 

populations, traditional communities and the scientific community. Representatives 

                                                        
20 Available at https://portal.fiocruz.br/lei-da-biodiversidade 
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of the industrial sector, who supported the new legislation throughout the voting 

process, also saw in the May 2016 document the excess of legal requirements as an 

obstacle to business activity. "It is a text that creates insecurity for those who invest 

in research in the country," according to the president of the Brazilian Association of 

Chemical Industries, ABIQUIM, Fernando Figueiredo, in a report to UOL portal. This 

picture leaves a doubt of difficult answer, which is to know what will be the unfoldings 

of this legislation in the next years and to what extent it will effectively contribute as 

an instrument to the production of science, technology and innovation in the country. 

(NADER, H. B.; OLIVEIRA, F. de; MOSSRI, B. B., 2017) 

It is not enough to create legislative instruments that do not reflect internal and external 

demands, and it is certain that the interaction and the "settling" of interests is preponderant over 

legislation that intends to stand out as advanced. 

According to Gross (2013), Brazilian law does not fully achieve the purposes of the CBD, given 

that it is out of step with the international scenario, let's see:  

Brazil was one of the first countries to implement legislative, administrative and 

political measures to implement this objective at the national level ten years ago. But 
from the beginning, it was clear that without an internationally concerted regime on 

benefit sharing, ensuring that users of genetic resources obtained from other countries 

would do so in accordance with the legislation of the providing country, the objective 

of the Convention would not be achieved. 

In this respect, it is possible to infer that our legislation with high sanctioning load, and whose 

genetic heritage resources are in great part interfrontier21, can harm Brazil in its market relations 

and research with other countries, since the countries that have technology will choose to seek 

the resources of biodiversity in countries whose legislation does not impose so much restriction 

and or control. 

All these divergences only corroborate the idea that the law of biodiversity was built without 

the due and necessary caution and that it does not reflect the desired effect of the norm, national 

development and social pacification. 

The Brazilian legislative, administrative and legal systems are, as it is well known, 

characterized by excessive bureaucracy and essentially by their slowness. The development of 

the country necessarily depends on the good functioning of its systems and for this it is essential 

that the norm be produced with parameter and imbued with the real needs of the society. 

According to the lesson of Minister Professor Alexandre de Moraes, the importance of the norm 

achieving its purpose obviously overcomes any procedural need of its production:  

                                                        
21 Amazon extends to nine countries - Brazil, Peru, Venezuela, Colombia, Bolivia, Guyana, Suriname, Ecuador 

and French Guyana, available at https://www.educamaisbrasil.com.br/enem/geografia/floresta-amazonica 
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(...) the expression "legislative process" has two meanings: one legal and one 

sociological. Juridically, according to the aforementioned lawyer, it is the coordinated 

set of provisions that govern the procedure to be followed by the competent body in 

producing the laws and normative acts that immediately derive from the Constitution. 

From the sociological point of view, I defined it as the set of real factors that drive 

and direct legislators to exercise their task. Therefore, the legislative process is not 

limited to following the procedure of elaboration of the norm, but also to identifying 

the necessity of its elaboration and, we would say more, to measure its impact in the 

factual reality. These last aspects are still very little studied in Brazil, despite their 

great relevance.  

In fact, it is not enough only the legality of the procedure for drafting the standards, 
as well as the control of constitutionality. It is necessary to go one step further: it is 

necessary to verify whether the legislative act was adequate and, if so, to what extent 

it met the scope sought, where it failed and why it failed. There is no point in issuing 

countless laws if they do not have the factual conditions to be operationalized or if 

they do not awaken the spontaneous compliance of the citizen. 

In short, the legal system is no longer satisfied with simply editing standards, but with 

editing quality standards. Quality is understood as the law that is adequate to the scope 

sought by the legislator, so that it is capable of meeting a social need and has 

conditions to be empirically applied effectively. In this article, let it be clear, no aspect 

of the quality of laws related to formalities, such as proper writing, correct ordering 

of articles, etc., will be analyzed. (MOARES, 2002) 

 

Legislation that establishes very high taxes, for example, may represent an incentive to evasion 

(Laffer curve)22. An adequate law on biodiversity, which protects not only the natural resources 

but also the innovations and that these innovations can generate profits to those directly 

involved (companies, researchers, etc), to the country and also to the society, giving rise to a 

virtuous cycle of incentive for scientific, economic and social development. 

The legal security of the norm is fundamental in this process of development of the country, as 

Osvaldo Agripino de Castro Jr (1999) highlights; 

The effectiveness of legal security is extremely important for the rule of law, for the 

process of globalization of the economy and, consequently, for development, bearing 

in mind that the respect and observance of the effectiveness9 of the norm and the good 

functioning of a judicial system are essential requirements for the consolidation of the 

market economy; furthermore, the ability to guarantee the effectiveness of norms and 

procedures is fundamental for the development of the public and private sectors of the 

national economy and, consequently, to provide the generation of employment and 
income,10 with the improvement of the quality of life, in face of the stability that it 

must provide in the legal relations guaranteeing the economic relations. 

 

An important parameter for adapting biodiversity legislation with impacts on R&D is precisely 

the concept of public interest R&D in which the Public Power starts to guarantee and stimulate 

investments creating opportunities for R&D, as stated, Fuck, Ribeiro, Bonacelli, Furtado (2007) 

otherwise we will see: 

 

                                                        
22 https://www.blbbrasil.com.br/blog/curva-de-laffer-sonegacao-no-brasil/ 
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Blumstein et al. (1999) define R&D of public interest as R&D activity that is not 

adequately conceived and financed by the competitive market, since some or all of 

the resulting benefits are widely spread and cannot be captured exclusively by the 

companies that have carried it out to the extent of justify your investment.  

Gomes (2003) expands the definition made by the authors, defining R&D of public 

interest as "those activities aligned with development goals and whose benefits are 

important for social and economic welfare and that are not adequately conceived and 

financed by the competitive market, since some or all of the resulting benefits are 

widely distributed and cannot be appropriated individually (exclusivity criterion) by 

companies to the extent of justify your investment" (pg. 23). The author points out 

that it is in the interest of the Public Power to guarantee and stimulate the 
accomplishment of this type of activity. 

Referring to the oil and natural gas sector, Santos (2003) conceptualizes R&D of 

public interest as activities directed to research and development, aiming to meet the 

public interests identified from the Petroleum Law, whose benefits arising from this 

type of activity are important to social welfare and economic. This dimension of R&D 

of public interest will be further explored in the chapter that deals with the national 

operator, but it is worth highlighting here that the degree of appropriability of R&D 

carried out by this company is significant, which is evident from the number of patents 

held by the company. This means that part of the R&D carried out by Petrobras, either 

with its own resources or with resources originated from governmental mechanisms 

created after the monopoly break, besides generating social-economic benefits to the 
country, they also present positive repercussion for the company. (FUCK, RIBEIRO, 

BONACELLI, FURTADO, 2007) 

 

A positive example in this field refers to Law 9478/9723, relative to the oil and natural gas 

sector, determining the obligation of Petroleum Companies to incur expenses qualified as 

RD&I. 

The RD&I clause, as this obligation is called, establishes the application of percentage of gross 

production revenue directly in research and development of technologies for the sector. (ANP)24 

In the field of biotechnology developing R&D as a way to improve the competitiveness of 

Brazilian products internationally is to create conditions for development of the country, and 

the law mentioned above is a model to be thought, thus: 

With the advance in biotechnology research, this need is even more evident. This is 

because this new technology is concentrated in a few products and there are ample 

possibilities to be explored with the use of this new knowledge. So, more than 

correcting market failures or even amplifying the competition in markets not very 

competitive, the realization of biotechnology researches by public research 

institutions allows the development and absorption of new knowledge, the follow up 

of the evolution of the technological frontier and the organization of markets and 
economic sectors, as well as the amplification of the variety and flexibility of the 

research, independent of the degree of competition and of the structure of the markets 

in question. This is R&D in the public interest. (FUCK, RIBEIRO, BONACELLI, 

FURTADO, 2007) 

 

                                                        
23 http://www.planalto.gov.br/ccivil_03/leis/l9478.htm 
24 http://www.anp.gov.br/pesquisa-desenvolvimento-e-inovacao/investimentos-em-p-d-i 
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In conclusion, it is important to consider and measure the impact that legislation can bring to 

citizens, companies and institutions, and this evaluation should be prior and as broad as 

possible, applying the investments in the means necessary for the norm to achieve its purpose, 

otherwise it will become obsolete, ineffective or impose negative consequences on society as a 

whole. 

Final Considerations 

The importance of conserving natural resources is undoubted, but how are the forces between 

development and conservation balanced is at the core of the debate. Thus, it is up to the treaties 

and the internal law of each country to try to promote this relationship in the possible most 

harmonious way. 

For companies, universities, public and private research organizations that use genetic 

resources, clarity and predictability of the rules that govern the subject at national and 

international levels is of extreme importance.  

The CBD, the Nagoya Protocol and other international treaties can create procedures and 

facilitate access, promote a harmonization on the hypotheses of benefit sharing and allow 

transparency on prior informed consent, but it is the Brazilian legislation that is responsible for 

the guidelines and directions that Brazil intends to take in face of the immense potential to be 

exploited by biodiversity. 

Biopiracy is an evil to be extirpated and it is only with internal legal mechanisms, supervision 

and sanctions that its cessation will be effective, which obviously implies in benefits for mega 

diverse countries like Brazil and puts it in a privileged position of international negotiation on 

the use of its genetic heritage 

In order to reverse this situation, the revision of legislation (law and decree) is necessary to 

bring greater legal security to researchers, research centers, companies, giving visibility to 

research, which can lead to a technological advance and, inevitably, attract greater foreign 

investment in order to make the country more competitive. 

A more consistent national regulation that creates incentives in conjunction with the 

international guidelines for access to genetic resources and benefit sharing from such access, as 

defined in the CBD and the Nagoya Protocol, which Brazil recently ratified, establish a new 
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environment of opportunities for industrial investment, notably in the fields of biotechnology 

and bio-economy. 

These environments will need adjustment and learning by the actors involved. Doubts and 

inaccuracies that affect the investment decision, such as the lack of an integrated system for 

biodiversity and scarce administrative and judicial jurisprudence, indicate the need for public 

policies, strategies and actions in the area of biodiversity. 

The foreign companies involved in products development that uses the Brazilian biological 

diversity, for instance, need to be prepared and completely aware of their obligations in the 

country so they can invest, internalizing these processes and adjusting to the legislation. 

The new biodiversity regulatory framework is still in "implementation" and lacks normative 

instructions and other documents that clarify important points for decision making on 

investment in sustainable use of biodiversity.  

In this sense, it is essential that the responsible bodies, MMA, CGen, Ibama, INPI, among 

others, prepare normative instructions, technical guidelines and opinions, which lead to a 

standardization of the concepts related to the law of biodiversity, in an integrated way, whereas 

having the legal security for its implementation and aiming to stimulate the use of biodiversity 

in a way that promotes sustainable use and social, economic and scientific development in mind. 

The biodiversity law, should pay attention to the dynamics of science, technology and 

innovation (STI), so that it presents strategies for the integration of partnerships between 

companies and public research institutions and integration through international cooperation. 

In this regard, as a providence, the biodiversity legislation, as well as the law 9478/1997 provide 

for direct and specific investments in the oil and natural gas sector, should have provided 

something similar, which would have been decisive in the process of technological advance in 

the country.  

Therefore, it is salutary to rediscuss the most sensitive points of the biodiversity legislation so 

that the generated benefits meet their social function, given that these environmental assets are 

of all Brazilians.  
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In this sense, the benefits for companies generated by R&D-based innovation that eventually 

resulted in protected intellectual property rights are also capable of generating advantages for 

society. 

Finally, it is important to say that the development of technology combined with economic and 

social development is the main objective of the whole discussion. 
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